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impaired the capital of the company, provided that they acted in good faith 
and without negligence. Stringer's Case,, L. R. 4 Ch. 475 ; Excelsior Petroleum 
Co. V. Lacey et al., 63 N. Y. 422; Chick v. Fuller, 114 Fed. Rep. 22, 29. 
But there are statutes in several of the states making the directors liable for 
all dividends paid out of anything but surplus or net profits, or which render 
the corporation insolvent. See Williams et al. v. Brewster et al., 117 Wis. 
370, 93 N. W. 479; Hill V. Frasier, 22 Pa. St. 320. In the principal case it 
was made the imperative duty of the directors to sue the guilty officers, and 
the prosecution of such suit is therefore not within those purely discretionary 
powers of the governing body with the exercise of which the courts will 
not interfere, 4 Mich. Law Rev. 395. In the recent case of Penna. Iron 
Works V. Mackenzie et al. ( 1906) , — Mass. — , 76 N. E. Rep. 228, it was held 
that where the directors sell all the corporate property and pay the proceeds 
to the stockholders, leaving corporate creditors unpaid, this is a payment of 
dividends within the meaning of a statute making the directors liable for 
declaring dividends which render the company insolvent. See also Ellis et 
al. V. French-Canadian Co-op. Ass'n et al. (1905), — Mass. — , 76 N. E. Rep. 
207. 

Corporations — Ultra Vires Contract — Powers of Railroad Company — 
Estoppel. — Defendant railroad covenanted that if plaintiff would make cer- 
tain improvements on its summer hotel, located on the line of said railroad, 
it would pay such "commissions" on its receipts from traffic to and from the 
hotel as would insure the payment of dividends and interest to the stock- 
holders and bondholders of the hotel company. In reliance upon this agree- 
ment plaintiff issued its bonds and Used the proceeds thereof in improving its 
property, and in this suit for breach of covenant, alleges that defendant's 
earnings were greatly increased thereby. To the plea of ultra vires, plain- 
tiffs demurred. Held: (i) That the agreement is ultra vires. (2) Defendant 
is not estopped from pleading its want of power. Western Maryland R. Co. 
V. Blue Ridge Hotel Co. of Washington County (1905), — Md. — , 62 Atl. 

Rep. 351- 

(i) On the first proposition the court follows Davis v. Old Colony R. Co., 
131 Mass. 258, 41 Am. Rep. 221. But in Richelieu Hotel Co. v. Mil. Encamp- 
ment Co. 140 111. 248, 33 Am. St. Rep. 234, a subscription by an incorporated 
hotel company to another company which was seeking to bring a military 
encampment to the city was held intra vires. In Kraft v. West Side Brewery 
Co. (1905), — 111. — , 76 N. E. Rep. 372, a mortgage given to a brewery cor- 
poration to secure a loan to enable a borrower to erect a saloon for the sale 
of beer manufactured by the lender, was held to be within the power of the 
corporation. See also State Bd. of Agriculture v. Citizens' St. R. W. Co., 47 
Ind. 407, 17 Am. Rep. 702; Jacksonville, etc., Co. v. Hooper, 160 U. S. 514, 40 
L. Ed. 515. (2) Where an ultra vires contract has been performed by one 
of the parties and benefits have been received by the other from such per- 
formance, the courts of several states hold that an action will then lie on 
such contract. Whitney Arfns Co. v. Barlow, 63 N. Y. 62, 20 Am. Rep. 504, 
Denver Fire Insurance Co. v. McClelland, 9 Colo. 11, 59 Am. Rep. 134, 2 
Wilgus Corp. Cas. 1217. But the contrary has been uniformly held in the 



482 MICHIGAN LAW RBVIBW 

federal courts, which deny all relief on the contract, but permit the aggrieved 
party to disaffirm the contract and sue to recover as on a quantum meruit the 
value of the benefits actually received by the defendant. Central Transpor- 
tation Co. v. Pullman's Palace Car Co., 139 U. S. 24, 35 L. Ed. 55 ; and this 
is the view taken by most of the state courts. White Star Line v. Star Line 
of Steamers et al. (1905), — Mich. — , 105 N. W. Rep. 135; Brunswick Gas 
Light Co. v. United Gas, etc., Co., 85 Me. 532, 35 Am. St. Rep. 385 ; I Wilgus 
Corp. Cas. 1071, Reese Ultra Vires, chaps. IV, V. The decision in the prin- 
cipal case is a departure from the doctrine previously laid down by the same 
court in United German Bank v. Katz, 57 Md. 128, 142, approved in Black v. 
Bank of Westminster, 96 Md. 429^ 54 Atl. 88, and Heironimus v. Sweeney, 83 
Md. 159, 34 Atl. 823, to the effect that -"a party who has had the benefit of the 
(ultra vires) agreement can not be permitted to question its validity." In 
German, etc., Home v. Hammerbacker, 64 Md. 606, 3 Atl. 678, the court 
decreed specific performance, holding that even if the contract in question 
were ultra vires defendants were, under the circumstances of the case, 
estopped from setting up such a defense. The case of Weckler v. First Nat. 
Bank, 42 Md. 595, only goes to the extent of holding that a corporation is not 
liable for the torts of its officers committed in an ultra vires transaction. (See 
Clark & Marshall "Corporations" §240.) The court in the principal case, 
lays much stress upon the fact that the defendant received nothing directly 
or indirectly, from the plaintiff; and it is probable that had any property 
passed from the plaintiff to the defendant, the latter would have been held to 
its agreement. 

Criminal Law — Homicide — Threats by Deceased. — Antoinette ToUa 
shot and instantly killed one Sonta. Deceased made no threats at the time 
of the shooting but spoke indecently to the defendant and for a long time 
previously had subjected her to indecent threats and violence. Held, against 
five dissenting votes, that evidence of these antecedent threats and attempts 
to dishonor the woman, was inadmissible, and that the defendant was rightly 
convicted of murder in the first degree. State v. Tolla (1905), — N. J. — , 62 
Atl. Rep. 675. 

Self-defense was an untenable plea because Sonta had not attacked the 
woman. And as evidence of previous threats or acts of violence is admis- 
sible in general only where there is evidence of self-defenge or some doubt 
as to who began the difficulty, the holding is strictly in accord with the obtain- 
ing rules of evidence. Greenleaf, Ev., § 14k. The dissenting opinion holds 
that the prisoner was entitled to introduce the evidence. Without it the jury 
could not fairly determine the state of the prisoner's mind or the degree of 
the crime. This evidence at least would have weakened that of premedita- 
tion. The fears, helplessness and gradually provoked anger of the woman 
bespeak an absence of that cold deliberation necessary to murdef in the first 
degree ; but how could these be put in evidence before the jury if the testimony 
regarding antecedent assaults was excluded? Yet there is neither rule nor 
precedent authorizing the admission of the evidence. The sentence of death 
was certainly severe if not unjust and on the ninth of March was changed by 
the pardon board to imprisonment for seven years and a half 



